“The only thing necessary for the triumph of evil is for good men to do nothing." (Edmund Burke)
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CCRC OPEN THEIR DOORS TO SAFARI

On 15" February 2006, we met the
CCRC'’s Head of Communication, Boris
Worrall, and Commissioner John
Weeden in Birmingham.

The CCRC currently deal with around
900 cases a year. They make a referral
in only about 5% of cases but of those
that they refer, around 70% result in
convictions being quashed.

After one attempt to appeal against a
conviction has been unsuccessful, a
defendant’s only way forward appears
to be through the CCRC, so it is
important that they are efficient in their
work and seen to be efficient. One can
always ‘knock’ the CCRC for their
apparent failings (and we do!) but it’s
better, if possible, to work with them in
a constructive manner.

Boris agreed ‘better communication’
was important and although discussion
of the detail of individual cases was
only possible with the applicant or their
representative, the Commission would
listen to the concerns of groups such
as SAFARI. The Commission is trying
to improve their processes against a
backdrop of an increasing caseload
and limited budgets.

SAFARI has often felt that the CCRC
fails to refer some cases to the Court
of Appeal when there has been
enough evidence to produce a ‘real
possibility’ that the conviction would be
quashed. We feel that in some cases
they have not fully understood the
implications of the new evidence. The
CCRC disagrees and says that their
staff are committed to uncovering
miscarriages of justice — working within
the statutory limitations of the Criminal
Appeal Act 1995.

One matter of concern is that, if an
applicant refers to Police malpractice,
the CCRC go to the Police records and
look for any other ‘recorded
complaints’ against the officer. As the
Police’s response to a complaint is
generally to decline to record it, the fact
that no complaint has been recorded is
not necessarily indicative of integrity.

We’'d like them to use their wide-
ranging powers to look into the nature
of the complaint (and possibly request
a full investigation) rather than rely on
Police records. They seemed unaware
that the Police refuse to investigate
allegations of perjury ‘unless directed
to do so by a trial judge,” and the ‘no
investigation, no perjury’ mindset is
therefore one to be re-assessed.

In some instances, cases cannot be
referred by them even though there are
‘technically’ grounds for appeal (e.g.
evidence withheld at trial). In such
cases, the CCRC have to decide
whether (if there were an appeal on
technical grounds), there would be a
realistic chance of the conviction being
overturned at that appeal — which puts
them in the unenviable position of, as
John Weeden said, having to ‘second-
guess’ the Appeal Court — not always
an easy task. This explains why a
European Court of Human Rights
decision that a trial was ‘unfair’ cannot
guarantee a referral by the CCRC to
the Court of Appeal whose test is the
'safety' of a conviction.

The ‘Pendleton Test’ is used for ‘fresh
evidence” In R v Pendleton
([2001] UKHL 66), Lord Bingham said:
‘... it will usually be wise for the Court
of Appeal, in a case of any difficulty, to
test their own provisional view by
asking whether the evidence, if given
at the trial, might reasonably have
affected the decision of the ftrial jury to
convict. If it might, the conviction must
be thought to be unsafe.’

If the CCRC turn you down, you have a
strict deadline of three months from
that date to take the case to Judicial
Review (JR). You can make a
complaint to the CCRC about the
handling of your case at any time (e.g.
if you feel they viewed fresh evidence
with a lack of imagination or insight). If
your complaint hasn't been dealt with
satisfactorily, there is no extension of
the 3-month deadline for JR. You can
always go back to the CCRC with new
evidence or argument, and they say
they will consider the ‘cumulative
effect’ of new evidence upon old.

SioN JENKINS has finally been cleared,
after two re-trials, of murdering his
foster daughter Billie-Jo. Sion emerged
from the court building and immediately
launched a scathing attack on the
police for their ‘wilfully blind and
incompetent’ investigation. ‘It has
taken more than nine years of struggle
for me to be standing here. It has been
a terrible ordeal and | find it difficult to
take it in,” he said. ‘Billie-Jo's murderer
has escaped detection because of the
dreadful errors of the police
investigation and their single-minded
and desperate determination to convict
me at all costs.” A prisoner at
Wakefield prison has now claimed that
he killed Billie-Jo.

JASON GABBANA has won his appeal
against his conviction for allegedly
raping a 15-year-old girl. This was after
revelations that police failed to disclose
that the teenager had earlier made a
false allegation about a sex attack.

PATRICIA WYLIE has had her conviction
(for dangerous driving causing
grievous bodily harm) quashed; appeal
judges were told that the driver of
another car involved in the crash had
taken drugs, and was therefore very
possibly responsible for the head-on
collision. The Lord Chief Justice told
the Court of Appeal in Belfast: ‘We
have a sense of unease about the
rightness of the verdict and therefore it
is our duty to quash the conviction.’

GEORGE CRUTCHER, who sadly died
days before his appeal, has been
posthumously cleared of sexual
offences against a schoolgirl, by the
Appeal Court in London. The
conviction was quashed after a vital
witness was traced by George’s wife.
The witness said that Mr Crutcher’s
accuser had originally said that her
abuser was someone else. Lord
Justice Moses stated that the fresh
evidence was crucial and ruled: ‘We
have allowed the appeal because, had
the evidence now available been there
at trial, the judge may have come to
the conclusion that the trial should not
have taken place.’

Donations very much appreciated at:

Or hit the
Pa.YPa’ button on the
DONATE website!
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IEPS  (INCENTIVES AND  EARNED
PRIVILEGES SCHEME): After discussions
with prison governors at every prison
where SAFARI members are, and the
Home Office, it has become clear that
some prisons will not refuse Enhanced
Status to those maintaining their
innocence and others will. Of 50+
prison governors contacted, only 14
responded.

HMP Kingston confirm that prisoners
maintaining their innocence ‘are not
subject to demotion on the IEP scheme
at HMP Kingston.” However, lan Coles,
Head of Lifer Management, says ‘I am
aware that with the advent of NOMS
[National Offender Management
Service] we may well be expected to
consider this as part of sentence plan
non-compliance in the future.’

HMP Norwich claimed that Sentence
Plans ‘are agreed with individual
prisoners.” This would suggest that if a
prisoner disagrees with a proposed
target (for example if the plan includes
attendance on a course which the
prisoner is ineligible to attend), this
should not be included in the sentence
plan and therefore ineligibility to attend
would not be a barrier for Enhanced
status.

HMP Wakefield have introduced a
‘points  system,” which, though it
appears complex, actually just means
that if you have an appeal number
allocated to you (just being registered
with the CCRC or maintaining your
innocence isn't good enough) you
would not have to attend any course
which required an admission of guilt;
this would become a ‘long-term target’
and would not affect your IEPS score.

HMP / YOI Doncaster state ‘all targets
set are achievable or identified as a
need which would help reduce their re-
offending.” This would seem to imply
that Doncaster are happy to include
unachievable targets if they feel like if

HMP / YOI Low Newton provided a
very detailed and interesting document
outlining all the courses available there
to prisoners who maintained their
innocence, but unfortunately did not
cover the subject of IEPS!!

HMP Peterhead state ‘all offence-
specific work is entirely voluntary’ but
‘if an individual is not prepared to
engage in this type of work then
progression to an Enhanced regime is
highly unlikely.” They make no mention
of whether or not targets set are
achievable. The question still remains:
what if a prisoner is prepared to attend
a course, but no suitable course (e.g.
for those maintaining their innocence)
is available for them?

HMP Ford state that ‘relevant targets’
are ‘agreed with the offender and are
achievable to meet.” They go on to say
that prisoners then attend a sentence-
planning board, where all targets are
discussed and ‘any issues can be
identified why the offender [sic] cannot
meet these targets. The IEP status is
not affected by this process because

all targets which are set are
appropriate to the offender's [sic]
progress through the sentence

planning system.’

HMP Full Sutton points to a judicial
review in which Mr (now Lord) Justice
Moses considered it to be acceptable
to refuse Enhanced status following a
refusal to attend SOTP (Sex Offenders
Treatment Programme). The question
again remains: what if a prisoner is
prepared to attend a course, but no
suitable course (e.g. for ‘deniers’) is
available to them?

HMP Sudbury is an open prison; all
courses offered are open to innocent
prisoners. It doesn’t run the SOTP.

HMP Dovegate say ‘Prisoners who
refuse to attend the [sentence-
planning] interview and / or board will
be issued an IEP warning. Denial of
the offence is not a justification for non-
compliance with the sentence-planning
process. Some prisoners who maintain
their innocence do not wish to partake
in any offending behaviour courses, if
this is the case targets are set as long-
term but the denial of the prisoner, and
any ongoing appeal, is noted on the
paperwork.’

HMP Littlehey did not respond, but a
SAFARI reader sent us a copy of a
Governor's Notice 72/2005 (dated
18™ August 2005), which stated ‘If you
have lodged an appeal against
sentence/conviction, this should not
prevent you from achieving Enhanced
Status. If your appeal is not successful
and you continue to assert a claim of
innocence, you will be classed as ‘in
denial’ and will not be eligible for
Enhanced Status.” This view (which
may have changed since August 2005)
demonstrates a total lack of
compassion for the falsely accused.

HMP Bristol (Suzy Dymond-White,
Governor) simply replied: ‘I am sorry
but I am unable to provide you with the
information you require.” Oops! We
found it incomprehensible that she
couldn’t even bring herself to mention
what courses were run at HMP Bristol
and how attendance or otherwise
would affect the IEP Scheme.

HMPs Winchester & Edmunds Hill
also gave brief responses basically
saying they ‘follow the rules’.

The conclusion? Well, (A) an innocent
prisoner’s best chance of Enhanced
Status is never to refuse any course
asked of them. (Remember: a course
is training — not a punishment... even if
you don't think you need the training).
(B) SOTP appears to be the only
course that prison’s set as a goal but
that a falsely accused person is not
eligible to attend due to their
innocence. [As a result, innocent
prisoners convicted for alleged sex
offences have the hardest job to
achieve/retain Enhanced status] (C) In
most cases, having an appeal lodged
with the Court of Appeal (and
producing your appeal number) is
sufficient to be allowed Enhanced
Status as long as other aspects of your
behaviour are acceptable.

If you are having problems achieving
or retaining Enhanced Status and
ONLY if you have agreed to attend any
course asked of you, do this: put in an
application exactly as follows: ‘Could
you please confirm whether a prisoner
who maintains their innocence, but is
prepared to attend any course asked of
them, is entitled to achieve Enhanced
Status at this prison?’ and send replies
to SAFARI. We can’t promise miracles
(and we dont have time to give
individual replies) but we are working
on it!

THE ScoTTISH CRIMINAL CASES REVIEW
CommissioN (SCCRC) have received
131 applications - the highest number
in their six-year history — since
15 April 2005. The commission puts
the rise down to increased publicity
about their work - but campaigners
said the figures reflect serious flaws in
Scotland's justice system.

Thanks to Terry McCarthy (Parole
Board for England and Wales) for
statistics of those who achieved release
on Parole whilst maintaining innocence.

Figures for month of January 2006
Non-lifers:

All offences 17 of 69 24.6%
Rape 8 of 30 26.7%
Indecent Assault 4 of 12 33.3%
Other Sex 0 of 2 0.0%
Violence 0 of 1 0.0%
Property 1 of 8 125%
Drugs 2 of 6 33.3%
Others 2 of 10 20.0%
Total Sex 12 of 44 27.3%
Total Non Sex 5 of 25 20.0%
Lifers only 0 of 2 0.0%

[ Both lifers were recommended for open conditions ]




